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Randy Thompson Good afternoon or late morning as it may be for some of you out there.  
I’m Randy Thompson, a partner in Husch Blackwell St. Louis office and I 
practice in the employment area in health care and pharmaceuticals.  
With me today is my colleague Kevin Koronka.  Kevin practices in 
employment as well and he is out of our Dallas office.  Thanks for joining 
us today.  One issue that has recently come to the forefront is a wave of 
lawsuits’ increased scrutiny over joint employer and independent 
contractor relationships.  This along with a lot of government agency 
action has generated tremendous pressure on health care employers 
causing them to rethink relationships and contracts.  I want to welcome 
everyone today to the discussion and we hope we have some 
approaches to help you think through these issues and mitigate the risks.  
Let me do a few housekeeping matters before we get started.  At the 
bottom of your audience console are multiple application icons for use 
during the program today.  I would like to take a minute and highlight a 
few of the key icons for you.  If you have any questions during the 
webcast, please submit your questions via the question box.  We will try 
to answer all questions during the webcast today but for answers needed 
or we simply run out of time, we can answer that in a later email for you.  
We appreciate the audience participation and we encourage you to 
submit the questions.  There’s also an icon to assist with viewing 
preferences.  Please note you can expand your slide area by clicking on 
the maximize icon on the top right of the slide area or by dragging the 
bottom right corner of the slide area.  If you have any technical difficulty, 
don’t count on me to do anything, please click on the yellow help icon – 
question mark and provides information regarding common technical 
issues.  That was kind of a half joke but since I’m doing this on a webinar, 
I can’t hear your laughter.  A copy of today’s slide deck and additional 
materials are available in the resource list icon that looks like a green 
folder at the bottom of your screen.  This program has been approved for 
Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee and Texas CLE 
credit.  We are also approved for HRCI and share and recertification 
credit.  A recording of the webcast will be available tomorrow for watching 
and sharing.  When it’s available a link to the recording will be emailed to 
you along with a certificate of attendance.  So we are going to go through 
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this fairly quickly, I apologize in advance but we do have a pretty tight 
schedule today.  I think we will be able to get through everything in order 
but there’s a lot of interesting material to share.   

Really what we have are a few goals today for you.  What I want 
everyone to understand that there are a number – when we say joint 
employer or employee, this covers a number of different topics and a 
number of different legal areas.  So we’re going to cover a little bit of 
those but just understand you might be considered a joint employer for 
some purposes and not for other purposes and we want highlight that for 
you today.  We want you to understand the factors that come into play.  A 
lot of these tests that we are going to talk about are similar but have 
some very unique and distinct differences in them.  And then we’re going 
to go through a few case examples for you; some recent either agency 
decisions or court decisions out there that highlight the issues and really 
show you the differences that are in play here.  And then we’re going to 
final – finally we’re going to provide you just a few tips that we think are 
generally applicable across the board – across all these different laws out 
there that will help you – help you along on this. 

(inaudible-pause in recording) It just did not want to go to the next slide 
off of that really catchy title that we put together there for you.  So in this 
slide what we really want to do is just highlight for you the variety of 
issues that are in play here; some things you might not think about.  So 
for example you’re considered joint employer or what you have as an 
independent contractor that’s considered your employee, there’s a host of 
issues that you may or may not be thinking about, overtime for that 
individual if they are considered non-exempt and working more than 
40 hours.  A number of fringe benefits that may come into play that you 
don’t think about that you are providing to regular employees that may 
come into play.  Tax issues – for IRS analysis or state tax analysis.  
Worker’s compensation tests that come into play.  Various federal and 
state anti-discrimination laws that apply to employees that may come in 
there and as many as you know, those come with hefty price tags along 
with them in terms of damage recovery.  And then liability under National 
Labor Relations Act for potential unfair labor practices or in organizing 
and bargaining efforts.  And note that those apply even if your 
organization is not unionized.  So there’s a lot there. 

First what I want to talk about is under the National Labor Relations Act 
and as you see from the date, this was recent toward the end of last year 
in the Browning-Ferris decision.  And this was a bargaining case that 
involved whether a subcontracting unit that Browning-Ferris was using 
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should be counted as employees and again the context of this was a 
bargaining unit effort.  And what the board did in this case was pushing 
for more representation and it’s been the agenda for several years now.  
Historically but certainly there’s been a big push lately to increase 
unionization it seems and so they’re trying to broaden the test.  And so as 
you will see the two points there at the bottom, it’s a two-step analysis.  
This hasn’t really changed.  There’s the common law test of whether both 
employers could be considered employers of the individuals at issue 
here.  And the second part is do both employers share matters governing 
essential terms and conditions of the worker’s employment.  So that 
hasn’t changed as much.  But what I want to concentrate on is – as you 
see on this slide – what the board’s position now is, is that in determining 
whether an individual – whether an employer is considered the employer 
or whether an entity is considered the employer of that individual, they will 
look to whether the employer has the right to exercise control over the 
worker, not whether the employer has ever or would ever exercise that 
right and control.  And historically the board has never looked to – never 
brought into that issue.  And so as might imagine this just opens up a 
host of potential liability for companies that may have relationships where 
they effectively don’t exercise any control over the employee – you know 
for example franchising agreements or subcontracting agreements and 
any number of other agreements – leasing arrangements that come into 
play.  And the board has taken a very strong position on that. 

Kevin Koronka Thanks Randy.  While the division of the board in Browning-Ferris has 
obviously triggered a lot of debate on joint employer – joint employment 
status, it’s also worth noting that the Department of Labor’s wage and 
hour division has also recently devoted substantial attention to joint 
employer issues.  In late January the wage and hour division issued an 
administrator’s opinion which attempted to clarify its approach on how it 
was going to determine joint employer status going forward.  Then about 
a month later, wage and hour issued another administrator’s opinion, or 
actually an updated summary on the topic under its FMLA publication.  
But in general according to the administrator’s interpretation, because of 
ongoing and continual changes in workplace structures, the Department 
of Labor’s position is now that it’s much more common for employees to 
be jointly employed by two or more employers than it has in the past.  
The administrator’s interpretation makes it clear that wage and hour takes 
a very broad view of joint employment.  The document itself says that the 
concept of joint employment should be viewed expansively, just like 
employment generally is defined expansively under the FLSA.  It is worth 
noting though that the administrator’s interpretation does not carry the 
typical weight of a regulation.  It’s not binding on courts.  It’s guidance but 
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as we have seen in the past, courts will definitely use it as guidance and 
will probably defer to it in some situations.  But it’s worth noting as Randy 
talked about earlier, wage and hour was careful to point out that the test 
for joint employment under the FLSA or the FMLA, as may be the case 
with wage and hour, differs from the test identified under other statutes in 
the common law test such as the National Labor Relations test we talked 
about previously. 

The administrator’s opinion also goes on to discuss two different types of 
joint employment.  There is a – what they call horizontal joint employment 
which involves a relationship with two or more entities or companies that 
are associated with one another or related in some respect with regard to 
an employee.  One of the examples you might see in this regard would be 
like two position groups that share administrative staff and if Dr. A and Dr. 
B are employing a receptionist or a billing clerk jointly and Dr. A is the one 
that’s only paying her wages, Dr. B could potentially be on the hook if Dr. 
A is not appropriately compensating her. 

The second type of joint employment that the administrator’s 
interpretation addresses is called vertical joint employment and this is the 
more common situation that arises.  An example of this would be a 
hospital contracting with a nurse staffing company to provide part-time 
nurses.  In most situations the Department of Labor says that the 
contracts for staffing services will be – well let me back up.  Traditionally 
businesses who enter these contracts with staffing companies believe 
that the workers are employees of the staffing companies and not the 
hospital or physician group that is signing contracts with the staffing 
company.  Unfortunately the Department of Labor is really starting to 
crack down on those sort of arrangements and are really starting to look 
at those situations carefully. 

The test that the Department of Labor utilizes to determine both joint 
employer coverage and whether employee is an independent contractor – 
or whether a worker is an independent contractor or an employee is the 
economic reality’s test.  And that’s been around for a while but the 
Department of Labor released another administrator’s interpretation in 
July of 2015 specifically adopting the economic reality’s test in lieu of the 
common law test which we’ll discuss in a few moments.  Under the 
economic reality’s test, the basic issue at play is whether the worker is 
economically dependent on the punitive employer rather than being in 
business for him or herself as an independent contractor.  So the 
administrator’s opinion goes on to list various factors that it considers and 
it’s important to note that these factors are not all inclusive.  These are 
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just general factors that they’re going to look at and when you see the 
cases that are going to discuss here in a few moments, you’ll see how 
some of these factors are applied and so aren’t applied, it just really 
depends on the court or the agency who’s making this determination.  But 
generally their going to look at whether the worker is performing work 
that’s an integral part of the punitive employer’s business, whether the 
worker has an opportunity for profit and loss in the role based on 
managerial skill or whether their only opportunity to make a proper 
(inaudible) depends on many hours they worked.  They’ll also look at the 
extent of relevant investments of the worker and the employer.  For 
example, you know who buys the equipment that’s going to be used by 
the workers.  Fourth, they look at the extent work is performed by the 
worker that requires special skill or experience.  And fifth they’re also 
going to look at the permanency of the relationship and finally the degree 
of control of the employer, whether they actually exercise that control or 
just retain that control – kind of like Randy talked about in the Browning-
Ferris decision.  But it’s important to note again that no single factor in 
this test is controlling.  You could meet two or three of the factors and not 
meet the others.  It just depends on how the courts analyze your 
individual situation.  So the administrator’s interpretation goes on to give 
several examples for employers’ consideration.  One example they give is 
a carpenter who works on framing houses.  Often times those folks have 
been, you know historically classified as independent contractors but if a 
carpenter is building a house and framing a house, the Department of 
Labor takes the position that is an integral part of a homebuilder’s 
business and thus they’re likely employees, they’re not independent 
contractors.  The administrator’s interpretation goes on to distinguish that 
situation and gives the example of if the same homebuilding company 
entered into a contract with a software developer to create software that 
would help the company and track bids or schedule projects, that would 
be the sort of thing that the Department of Labor would not find as 
“integral to the homebuilder’s business” and that would be more indicative 
of an independent contractor relationship.  DOL also looks at the 
opportunity for profit and loss like we said early but they’re not just 
looking at if somebody can make more money by working more hours.  
The Department of Labor’s position is that the ability to work additional 
hours actually has nothing to do with the worker’s managerial skill or 
opportunity for additional profit or loss.  And finally specialized skills and 
expertise like we discussed, those things have to be exercised in an 
independent or a business manner so if you have a nurse who has 
specialized skills, obviously, just because she has specialized skills 
doesn’t mean she’s going to be an independent contractor.  It depends on 
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how she’s exercising those skills.  Whether she’s using independent 
judgment.  Whether she’s in business for herself, etc. 

Randy Thompson Thanks Kevin.  Alright next we’re going to talk about the common law test 
and as you will see – and don’t feel – different or there’s something 
wrong, if a lot of these seem very similar to each other.  As we go through 
the factors on this you will see a lot of similarities through these.  As I said 
at the beginning, these can overlap very much so.  So the common law 
test is generally used for Title VII, the Age Discrimination Employment Act 
and the Americans With Disabilities Act.  And I put a note on here just to 
show you where this originated.  This originated under an analysis of 
ERISA.  So just to muddy the waters a little bit more, originally the 
Supreme Court was determining employee status under an ERISA claim 
and applied the common law test and again that has been used under the 
Title VII ADA and ADA ongoing.  And in the compliance manual which the 
EOC uses – and you can find this online if you ever really want to drill 
down and dig deep into this stuff, that EOC uses.  They set forth this 
(inaudible) similar.  It’s a little bit different and it goes back to the point 
where a lot of these factors are non-exclusive and it’s not a mechanical 
approach on these but that’s what they use.   

So what I tried to provide I think is a non-exclusive (inaudible) list but I 
think the main ones that (inaudible) have better use in the analysis.  And 
again I’m going to repeat, some of these may seem repetitive to you but 
we’re just going to go through those and just briefly address each one.  
So the employer’s right to control the manner and means of the 
production is a – I would consider a strong factor in it.  So the right to 
control how, when, where that work is going to be performed.  And that 
makes sense; the skill required for it.  Again the more that skill is unique, 
the more that goes to that person not being an employee and more 
toward being an independent contractor.   

Who supplies the instruments and tools?  Now this one – you know in a 
lot of situations the tools may be supplied because the employer may 
already have them.  I view it more as a factor but not as a dispositive 
factor but also to the extent that these are not tools or supplies that you 
would normally be supplying to your workforce.  If you are going out of 
your way to supply those for person you label as an independent 
contractor, I think that weighs more heavily against the independent 
contractor status. 

The location of the work.  This is fairly – they’re all case specific but this 
one I think is even a little bit more – you know on some occasions the 
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work can only be performed at certain locations so obviously in some 
situations that might be less important, but it is a factor that is considered. 

The duration of the relationship.  And this really comes in two factors in 
my mind.  One is this more of a project nature relationship in the 
underlying work or is it more of an ongoing relationship that is 
indeterminate and has no end.  And depending on what type of work is 
being done, that could lean more toward an independent contractor 
status or an employee status. 

What if the employee can assign additional work to the individual?  Again 
that goes again toward whether this is truly an independent contractor 
situation and it’s what I would consider more of a one-off or a narrow 
focus or is it more indicative of an employee relationship. 

The next point is the individual’s right to control their work hours.  Again 
the more control that the person – that individual has over their work and 
the hours that they perform is the more likely – they’re not going to be 
considered an employee.  And that’s – given the more flexible workforce 
that we have today and jobs and telecommunication and everything else, 
that’s a blurrier line I think than it was in past years. 

The next one is the method of payment.  Sometimes these come down to 
just you know how you characterize and how you do it.  A 1099 versus a 
W2 obviously is an important factor in that determinate but is it paid on a 
more salary basis or is it paid more on a project or completion basis.  The 
latter being more indicative of an independent contractor relationship and 
the former more so of an employee relationship. 

Can the individual hire assistants or have assistants perform their work?  
I think this is a big factor and I think it’s one that the courts and agencies 
look at strongly.  The more it’s – obviously in some situations you want 
the expertise of that individual and you want them performing the work.  
But to the extent there’s (clearing throat– excuse me) supplementary 
work or non-core work that can be given to other people, the better for an 
independent contractor relationship.  And obviously the most – the best 
situation to avoid employee status is if you are hiring that individual as a 
business and you don’t care who performs the work as long as it gets 
done. 

The next one and this is one you heard before I believe was how integral 
is it to the employer’s business.  And we had the carpenter’s example, is 
a good one.  Just how integral is the business – the work that’s being 
performed – part of the overall business.  Meaning does the company 
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exist without that work being done, I think is kind of a simplistic but easy 
way to look at it.   

Is the individual in business for him or herself?  Are they providing work 
for other companies – or other employers?  Are they operating their own 
website or are they operating – are they incorporated things of that 
nature?  How truly are they operating separately and apart from this 
relationship?   

The next point in provision of any benefits to the individual by the 
employer.  To the extent you’re providing them benefits, again that leans 
more towards an employee status. 

And the tax treatment.  Again it goes – it’s as simple as that.  It goes a 
long way to call somebody an independent contractor and treating as 
1099.  You can’t create a situation by just calling it something but it does 
– it is helpful. 

Alright the next one we’re going to talk about is the IRS control test and 
again this is the IRS’ version of going through this analysis.  And 
historically they’ve used the 20 factor test and just to confuse everybody I 
think – for practical purposes the analysis – I think is very similar but they 
have – they have tried to scale it down into three really prongs.  The 
behavioral control prong and the financial control prong and then the type 
of relationship which will be on the next slide.  So I tried to break down 
kind of the questions which again are similar to what we’ve been seeing 
and talking about today.  And I tried to kind of parse those out as to really 
what they’re looking at.  So under the behavioral control you’re looking at 
the employer’s right again to control and direct the work and I think that’s 
a primary factor that is looked at.  When we take financial control – really 
once we gather some of these other things that we’ve already talked 
about – who is paying them and how, whose supplying the tools, are 
expenses being reimbursed.  Again in a truly independent contractor 
situation, historically you’re not reimbursing any of those expenses.  And 
again is the worker in business for him or herself. 

The next one.  Can the worker realize the profit or loss and in what 
manner?  That’s important, their ability to create profit and loss and that’s 
not by just you know charging – necessarily charging more or not.  What 
it means is if there’s an agreed rate or price for the services, really how 
much does that individual then have independent control and manipulate 
the situation to create more profit or on the other side, to create more loss 
and again the method of payment on that. 
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And then the type of relationship.  And we’ve talked about this.  How is it 
described or designated?  Are benefits being provided?  How integral is 
that worth?  And then what is the permanency of that relationship?  So in 
fact things that we’ve talked about. 

Kevin Koronka Thanks Randy.  We’re going to take a few minutes and talk about some 
recent lawsuits that have come about in the last few years – involving 
independent contractor analysis and joint employer analysis.  The first 
one is a case out of the Northern District of West Virginia which was 
decided back in October of last year.  And this case, Dalton v. Omnicare 
involved claims by the plaintiff who was a deliver driver – she delivered 
pharmaceuticals for courier company and that courier company had a 
contract with Omnicare to deliver the pharmaceuticals.  Now the delivery 
driver, Dalton, filed a lawsuit against both the courier company (which 
was called Courier Services, which was then taken over by another 
company called Business As Usual) and against Omnicare alleging 
1) that Omnicare and Business As Usual both employed her and that she 
was not an independent contractor but she should have been classified 
as an employee.  The court in this case looked through various factors, 
many of those that we have already discussed today, in order to make 
the determination that Omnicare was not her employer, that there was no 
joint employer relationship between Dalton – or between Omnicare and 
Business As Usual, but Omnicare was not an employer.  One of the 
things it looked at was Omnicare didn’t have any ability to hire or fire 
employees – independent contractors like Dalton.  It didn’t have the 
authority to supervise or control her working condition.  It didn’t even have 
the authority to determine how much she was paid or how she was paid.  
And fourth, it didn’t maintain any employment records or personnel file on 
these couriers.  And the court when weighing all these factors decided 
that there was not enough evidence to create a factor on whether a joint 
employer relationship existed.  So it granted summary judgment and let 
Omnicare out of the case.  Importantly though the court denied summary 
judgment that Business As Usual filed.  It sought summary judgment on 
whether – it sought summary judgment on the claim that Dalton was an 
employee instead of an independent contractor and it found that there 
was a fact issue there and summary judgment wasn’t appropriate.  So we 
will have to keep an eye on that and see what happens, if that one goes 
to trial. 

The next case that we want to discuss is Solis v. Aplus Nurse Temps 
case which came out of the Northern District of Florida in April of 2013.  
In that case the Department of Labor actually on behalf of Solis and 
others sued Aplus Nurse Temps alleging that registered nurses and LPNs 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 10 of 19  

SPEAKER TRANSCRIPTION 

were employees and not independent contractors for purposes of the 
FLSA.  So in that case Nurse Temps, the staffing agency provided both 
registered nurses and licensed vocational nurses to health care facilities.  
The plaintiffs were the nurses like we said of the staffing agency who 
designated them as independent contractors and the evidence in that 
case established that the nurses weren’t required to work any set shifts or 
hours.  They got to choose their own schedule and they could turn down 
work if they were busy and they could work for other companies if they 
wanted to.  Importantly though the staffing agency also had nurses in 
Alabama that were basically in the exact same role but they classified 
them as employees.  And the court – the Florida court determined in this 
case that the plaintiff nurses were actually employees of the staffing 
agency, not independent contractors.  And the rationale for its decision 
goes back to one of the factors that we’ve been talking about.  That the 
work performed by the nurses was more than just an integral part of the 
business.  Basically it was the entire business of nurse temps.  They were 
in the business of staffing nurses and the court said how can you possibly 
say that they’re not your employees when they make up your whole 
business model. 

Another one out of Florida, this one in 2015 is the Hughes v. Family Life 
Care case.  This case involves certified nursing assistant who through the 
company, Family Life Care, provided certified nursing assistants through 
government agency contracts to home care patients.  So they’d go in and 
do your housekeeping and home health care matters for patients through 
these government agency contracts.  And in this case the employer 
maintained oversight of the certified nursing assistants by doing patient 
surveys, they’d have supervisors go out and check on folks.  And one of 
the most important factors I’ve got in reading this case is they had a 
handbook that they didn’t call it an employment handbook but they had a 
handbook that was very specific on what these nurses could and couldn’t 
do and how they were supposed to do their jobs.  Also importantly the 
certified nursing assistants all had non-compete agreements in their 
contracts which the court found was indicative of an employer/employee 
relationship not an independent contractor scenario.  So even though the 
certified nursing assistants could make their own schedules and turn 
down work, the court said it was important that they didn’t – weren’t able 
to negotiate their rate of pay with the patients so this goes back to, they 
didn’t have the ability to control their opportunity for profit or loss.  And so 
in this case, as you can probably guess, the way things have been going 
the court found that none of the folks were not independent contractors, 
they were employees and they had been misclassified. 
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Randy Thompson And I think you know the interesting thing about those is – and I’m sure 
you – someone out there have seen this kind of stuff and you’re thinking 
well gosh you know what if we need non-compete agreements and we 
certainly want to protect all those things.  And I think that is a challenging 
piece of this and it’s probably one of those issues for you to look at 
internally in terms of how important are those issues.  And clearly – as 
you’ll see the kind of theme for out here and some of the times the cases 
seem to be close and I think they are and I think unfortunately might be 
you know who’s the investigator on that case or what judge you get on 
this case as we see.  So there’s no perfect answer on these things but it’s 
a little bit more of a holistic approach in terms of trying to package 
everything so that the overall picture, you hopefully come out on the right 
side. 

The next one here is Landeta.  This one came out of the Southern District 
of New York.  One you know I think this one highlights a lot of the 
interesting things that come in.  First of all just – I don’t get a chance to 
talk about freelance interpreters working for hospitals too often so I think 
it’s just kind of an interesting subject as an aside on this.  And in this case 
one note that’s not listed in here also is that the freelance interpreters that 
have worked for the hospitals, this program ended up being shut down 
and I believe outsourced is the way I took it from the case.  But what’s not 
lost is that there was a retaliation claim in this that involved shutting down 
that program and it’s one of those facts that you really don’t see that’s 
probably relevant to the underlying issue as to whether this person is a 
contractor or an employee but boy I could see that going into a court’s 
consideration on making a ruling.  So this person worked as a freelance 
interpreter, working with various patients at the hospital as an interpreter 
between them and the health care providers and others associated with 
the hospital.  And the issue was whether the person was truly an 
independent contractor or an employee.  And what the court found was 
there was a genuine issue of fact whether the person was an employee.  
And I just wanted to highlight on that for a second.  You know 
understanding these cases too when they go to court on this, it’s not 
always an issue of law that the court will find one way or the other.  In just 
seeing these cases, they often can go to a jury which is interesting and 
for those of you with experience in that, then you’re putting it in the hands 
of them.  So it’s not always a situation where you’re going to get an 
administrative ruling or a court issuing something as a matter of law.  And 
it also highlights that this can be a gray area.   

Now here a couple – I’ve highlighted I think what a couple of the 
important – I believe the court considered in this was that the plaintiff had 
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a seven year relationship with the hospital, a long term relationship and 
normally that’s a good thing and that speaks well probably of the 
relationship but it also when it’s an unending and continuous and long 
term relationship, can be more indicative of an independent contractor 
situation.  And again I think that was important for the court here.  More 
importantly with that in combination with the fact that in this case the 
plaintiffs could work elsewhere so the person was not prohibited from 
performing services for another hospital or another organization but really 
did not.  Now it’s frustrating about that from an employer’s standpoint is 
that’s not necessarily something that the employer can control.  Here the 
hospital did not put any restrictions on this individual’s right to perform the 
services and in fact the person was free to.  But in effect the person did 
not.  So that’s something that the court found was more indicative that 
this was truly an employee situation.  Also the court found that it was 
relevant that this individual had not incorporated, did not have a business 
website and again did not perform the other activities.  So here this 
person really largely held themselves out as working for the hospital more 
so as an employee.  This person did not operate as a separate distinct 
business.  And I don’t think any one of these were dispositive but when 
you look at them in combination, it starts to paint the picture that this 
person was more an employee.  But again it was a fact issue too.  So the 
court didn’t rule that was as a matter of law.   

The next one is Murphy v. Tuality Healthcare out of the District of Oregon 
earlier this year.  And in this case the plaintiff was an anesthesiologist 
that worked for Tuality.  And this one involved a case under USERRA so 
again we’re throwing in the whole statute in the mix on this one.  And 
USERRA applies the same economic reality test as under the SLSA.  
And this one the person actually had a formal agreement in place – an 
independent contractor agreement with the hospital.  It contained a 
90 day termination provision so either party could terminate this on 
90 days’ notice and there was a non-compete provision just for that 
county.  So the plaintiff in this case could only perform services for this 
hospital within that county and it was a pretty small geographic area.  And 
in fact in this case the plaintiff did work as an anesthesiologist at another 
hospital in another county performing for multiple different hospitals.  In 
this case the plaintiff worked about 50 hours per week for the hospital.  
We don’t know – it’s not in the record exactly how many hours the person 
worked for the other hospital but certainly at full time position for this 
hospital.  And the plaintiff had (inaudible) parameters and had to join the 
hospital’s team – meaning as an organization that they had to join – the 
regular employees would have to join for that.  So that the court found 
that there was a fair amount of control over the person and found that this 
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person in fact was an employee under here.  And the final point under 
here, I think it was really interesting and again somewhat frustrating I 
think for the hospital in this case was the plaintiff had made in legal 
proceedings – and made a prior representation they was not an 
employee of the hospital but was an independent contractor.  And you will 
not find this surprising, it was to this individual’s self-interest to claim 
independent contractor in the other situation.  And of course the hospital 
rightfully so I think pointed out to the court and said well look this person 
– this person says that there – to other agencies and in another legal 
proceeding, says I’m an independent contractor.  And interestingly, the 
court said it’s not a matter of intent.  So just like under normal wage and 
hour law, intent doesn’t matter and so the court really overlooked the fact 
that this person had made inconsistent representations in that. 

Okay and the next one is Warner v. Bell Family Medical Center.  This one 
was out of the 6th Circuit – a little bit more recently.  Here the plaintiff was 
an ultrasound technician for the employer.  So this person would come in 
and perform the ultrasound – technician services for those who were – 
scheduled the procedure at this medical center.  The plaintiff was 
designated as an independent contractor and was paid a set hourly 
amount for the services performed.  Plaintiff had a long term relationship 
with this medical center.  Plaintiff only performed procedures for this 
particular medical center – did not perform any services per anyone else.  
The employer provided the tools and obviously the workplace – I won’t 
say obvious but in this case I hope it’s obvious, they were only performing 
it at the medical center, so all the equipment and everything was provided 
by the medical center.  The plaintiff’s replacement – so after – in this case 
the employment – the relationship – I shouldn’t say employment 
relationship – the relationship had ended and when the medical center 
brought on a person to perform those ultrasound services, they brought 
that person on as an employee – W2 employee and designated that 
person as an employee.  So everything here that we’ve been talking 
about suggested that this person was an employee.  When you look at all 
the factors, every single thing, when this case – the court sent it to trial.  
Did not rule as a matter of law that this person was an employee and in 
fact went to a jury and the jury found that this person was an independent 
contractor.  I think it’s real interesting, one I think that the court didn’t rule 
as a matter of law on this and then of course as we all know when you 
get in front of a jury, anything can happen on this.  So this one I think is 
probably the least close call of the cases we’ve discussed so far, yet in 
this case the employer was able to establish in front of a jury that this 
person was an independent contractor. 
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Kevin Koronka So that’s one that the good guys finally one even though they probably 
shouldn’t have.   

The next one, Alexander v. Saint Luke’s involves a pathologist who had 
an independent contractor relationship with Saint Luke’s for almost 
20 years.  He had a heartache in 2008 and ended up having to have a 
heart transplant and was eventually hospitalized for bi-polar disorder and 
had a whole host of other issues.  Well there was a lot of back and forth 
between the hospital and the doctor and even before he had these 
medical issues, they were having problems with him.  So eventually they 
just decided to terminate his contract without cause and gave him 
90 days’ notice and paid him out those 90 days.  Of course he didn’t like 
that and so he came back and filed a lawsuit that you guys discriminated 
against me based on my disability and my age and because I took FMLA 
leave and you know I’ve got all these claims against you guys.  The court 
in that case went through the different factors and found that this guy – 
like we talked earlier one of the factors the court looks at is whether the 
independent contractor has the ability to have his own staff.  And in this 
case he had his wife on staff and was paying her a pretty significant 
salary and that was one of the factors the court looked at in determining 
that this guy was an independent contractor, he worked for other 
hospitals outside of Saint Luke’s for almost 15 years and so this is one 
that I thought – Randy you can tell me if you disagree – I thought it was 
fairly clear cut that he was an independent contractor and the court got 
this one right. 

Randy Thompson Yes I agree. 

Kevin Koronka And finally the last one we’re going to talk about is a little bit different.  It 
is the Flynn case that just came out of the 5th Circuit in New Orleans this 
month or maybe last month.  The plaintiff in that case was a contract 
pediatrician at an Air Force base in San Antonio.  She had an 
independent contractor agreement with a company called Distinctive 
Home Care and Distinctive Home Care had an agreement with the 
government to provide pediatrician and other services at the Air Force 
base.  So the pediatrician was diagnosed with I think what was called 
Asperger’s back then but is now called Autism Spectrum Disorder.  And 
almost immediately after she requested accommodations from Distinctive 
Health Care, who in turn requested an accommodation from the 
government, the government said no we’re not going to mess with that, 
she’s an independent contractor, she’s not an employee, we don’t have to 
give her a reasonable accommodation under the ADA.  Well so as a 
result they fired her and they terminated her contract and the court in this 
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case interestingly found that independent government contractors – they 
can’t sue under the ADA which requires you to be an employee but they 
can sue under Section 504 of the Rehabilitation Act which is similar to the 
ADA statutes but requires a heavier burden of proof from the plaintiff. 

Randy Thompson Okay so let’s talk a few minutes about some tips, you know just based on 
what we’ve talked about to address these situations and then we’ve got a 
couple more – couple more points to hit and then we will hit a few of the 
questions that we’ve received on this. 

So these are tips to minimize being considered a joint employer.  And 
some of these are – obviously a little more difficult but to the extent 
possible, do not retain the right to hire and fire the workers.  And this can 
come in two ways, it can come explicitly and it come indirectly.  A lot of 
times – and this could come in your agreement that you have across the 
board, whether you subcontract out work you have least employees or 
temporary employees.  We talked about the horizontal and the vertical 
structures.  All of those are probably going to have written agreements 
that are in place.  And to the extent that that is not included in those 
agreements, the right to hire and fire, obviously it’s better for being 
considered not a (inaudible-trailing off) employer.  As a practical matter 
they get very challenging because you like to have the right to control it.  
And in some cases it ends up more indirectly where let’s say you’ve got – 
let’s just take an easy example where you have you know janitorial 
services or cleaning crews that you’ve hired out to perform those 
services.  Where you want to be able to influence that staffing if you have 
somebody who’s not performing well or for any number of other reasons 
that may be posing an issue.  And so you may want to have the overt 
right to control that business or you may, as in most cases, have 
influence over that.  And we get into litigation on this where the person 
was let go and the company doesn’t have the technical right to influence 
it but as a practical matter they can influence that decision and so that’s a 
real gray area there.  So to the extent that you can live without that 
authority and power, the better.   

Minimize control over the worker.  And again that goes to basically the 
same point on that the amount that you are allowing – what you would 
consider the direct of the true employer to handle that.  So in other words 
you’re not giving performance reviews, you’re not – the person isn’t 
directly reporting to your employees, the better. 

The third one – and this is just really a practical, this isn’t really a legal 
issue but a lot of these cases involve not only going just for the deep 
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pockets but going for a pocket on these.  When you get into litigation a lot 
of times the individual or the individual’s attorney or the agency that’s at 
issue here, they want somebody to be responsible for this.  And it goes a 
long way if you can demonstrate – you know if you can show or make 
sure that the entities and companies and individuals with whom you are 
entering business relationships are covered.  It’s not just making sure that 
they have insurance but making sure that they are going to be around 
and are going to be able to write the check someday if that issue comes 
up. 

So again in the next point I covered this a little bit.  Check the language in 
all the contracts that you have out there.  Again as you see this could 
come – this covers a number of different areas where these may come in 
to play. 

Alright in similar, just talk about a few tips to minimize an independent 
contractor being deemed an employee.  In the – and again it seems 
somewhat simplistic and as I told you it may seem inconsistent when I 
said just because you call something, you describe it that way, doesn’t 
make it so.  It does go a long way.  It does in two respects.  One it goes 
towards showing that the other party or the other individual understood 
that it was an independent contractor situation.  There was no 
misunderstanding.  And look when you’re dealing with courts or you’re 
dealing with agencies that have stacks of cases and stacks of matters, 
calling it – the employment or the relationship not employee and 
employer but independent contractor or consultant, it just does go a long 
way in avoiding the terms employed – makes a lot of difference. 

To the extent you can have a set termination date for the engagement – 
and I realize this can’t be done but what you can do where you don’t 
contemplate that the relationship may end and it’s not just a one-off 
project or a set series of projects and then the relationships end, the 
extent though that you can carve that up and compartmentalize that into 
X or projects or payment for – on a project basis or a piecemeal type of 
basis, all the better on those situations.  And my last point on this one is – 
on this page, insure the employees are – you know that you don’t have 
other employees.  We talked about the one situation where the employer 
tried to designate certain individuals as an independent contractor but yet 
in another state, they had individuals that were employees doing the 
exact same work.  That makes it very challenging to do.  It’s a very 
difficult question to answer in litigation or in response to an agency inquiry 
to say – to explain why two people doing the exact same work, one is an 
employee and one is not.  And it may well be where this – the left hand 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 17 of 19  

SPEAKER TRANSCRIPTION 

didn’t know what the right was doing but a very challenging situation.  
And again here the first point on this one, to the extent that the worker is 
allowed – that individual is allowed to perform – direct the work or have 
others perform those services.  That I think is a very strong one.  Now 
again that may not be doable in every situation but the (inaudible).  Again 
to the extent you can have the worker be incorporated, making sure that 
they operate as a business, the better off you are.  And although you 
can’t control it to the extent that you at least allow that worker to perform 
services for other employers, all the better on those. 

Alright we’ve got a couple of questions.  I just want to spend one minute 
while we’ve got you as a captive audience here, we are going to force 
you to sit through kind of a poor man’s version of the timeshare cell on 
this.  And I say that a little bit tongue in cheek but what we wanted to do 
is just take an opportunity – we are going to be following up with people 
more so on this but we just wanted to present this issue for everyone’s 
initial – you know intake and feedback honestly on this.  Some of the 
things we are going to be doing are offering some of our services on a 
fixed fee basis, on an ongoing.  What we’ve found is there’s a number of 
areas where we think there’s an ability to perform some of these on a 
non-traditional basis and non-hourly rate basis for us on it that we’ve 
experience and we’ve done it for a number of clients already but we just 
wanted to throw this out there and we’re not going to discuss it any 
further than just if anybody would like to discuss it further with us or have 
any feedback we welcome it.  But these are just a list of some of the 
items that are there that we’re contemplating on this and that we will be 
rolling out for audits, I-9 training on handbook review and drafting for 
those of you involved in H-1 visa programs, various employment 
agreements and separation agreements and for those of you too who 
want kind of a like on a retainer basis for the outside consulting services 
on that.   

And on this page is just some training services that we’re offering.  Fair 
Credit Reporting Act, onboarding, OSCT compliance and OSHA claims 
and unemployment claims.  And these are on what we consider a low 
cost basis because we realize that these are – these are kind of simple 
straight-forward issues.  So with that – I know we’ve got a couple of 
questions out there that we’ll try to – I think just answer while we’ve got a 
couple of minutes left here – to the crowd and if we can’t get to all of 
them, we again will respond directly to those individuals. 
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Kevin Koronka So the first question is there a distinction between a non-compete 
agreement and a non-solicitation provision or agreement when balancing 
the factors on these different tests. 

I think yes there is.  A non-compete agreement – you know if you have an 
independent contractor sign a non-compete agreement, you are 
prohibiting that person from working in a competitive capacity and that 
would be you know indicative of your right to control the worker.  A 
non-solicitation provision is more designed to protect the employer or the 
punitive employer’s confidential information, customer list, names of 
patient, things like that.  Whereas you know and that doesn’t so much 
restrict the person’s ability to work for somebody else, it just restricts 
them from you know harming the company that they are providing work 
for.  So yeah I do think that there is a difference there and I think the 
courts will more likely than not think that a non-solicitation provision does 
not really go as far as the non-compete provision does in that regard. 

Randy Thompson Thanks Kevin.  And I totally agree with that.  Another question we had 
was if there’s a difference between the authority to hire or authority to 
have that person removed versus asking for them to be reassigned. 

I would say yes and no.  I mean I think the authority to do that probably 
isn’t the same but I think the definite distinction there is the practical effect 
of that.  It’s certainly common where you have temporary employees or 
contract employees or leased employees, however it is in your situation 
where they are – they may come and go or you may have somebody 
there and you retain the right to say look if we don’t – we’re not happy, 
can you put somebody else in here and put that person somewhere else.  
That’s not uncommon at all.  But there is potential risk if that person’s not 
able to be reassigned or it effectively impacts their ability to get 
comparable work.  And of course the underlying reason – for example 
we’ve had situations involved where somebody says it’s for race 
discrimination or age discrimination reasons why the employer has asked 
that the staffing agency for example not have that person perform the 
services there anymore.  And they may have a legitimate reason but it 
does create some risks and its interesting – it’s not just the employer 
situation but there’s a little bit of a cat’s paw argument too and it does 
raise a concern on tort claims as well.  For example tortious interference 
claim if you are really the one impacting it so there are a few tentacles to 
it.  But yeah there’s a distinction but I think it’s very case specific on 
whether that’s a distinction that’s going to get you out of it. 
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Kevin Koronka Yeah I agree with that.  I mean there’s still some right to control – being 
exercised, and I think the courts are going to look at that on an individual 
basis.   

Randy Thompson I think we have hit our allotted time at this point.  I know we’ve got a few 
more questions out there, we will respond separately on those.  Thanks, 
they were great questions everyone.  I hope everyone enjoyed it.  I’m 
going to – if you have not already I just wanted to remind you on the 
survey, please click on the survey icon at the bottom of your screen to 
complete our short survey for assistance in providing quality future 
programs and as a final reminder again this program has been approved 
for Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee and Texas 
CLE credit and we’re also approved for HRCI and share and 
recertification credit.  A recording of the webcast will be available 
tomorrow for watching and sharing.  Once available a link to the recording 
will be emailed to you along with a certificate of attendance.  At this time it 
concludes the webinar.  Thanks everyone. 

Kevin Koronka Thank you all. 

 


